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1. Introduction 


The youthful offender is the minor who can become sub¬ 
ject to the jurisdiction of adult criminal courts. In general, 
the age span is' from 15 to 21 years. Various procedures 
pr-es^ntly-affect this age group. Those over 15 charged with 
a felony may, of course, be waived by probate court to circuit 
court. The Wayward Minor Act provides special procedures for 
the 17 and 18 year old group. At present, the means of im¬ 
plementing Wayward Minor procedures are virtually non-existent. 
From the 19th to the 21st birthday no special provision exists 
for the trial of such offenders. 

The Model Youth Corrections Authority Act was developed 
by the American Law Institute in 19^0. Professor John B. Waite 
of the University of Michigan Law School played a hey role in 
drafting the model legislation. The model act was adopted by 
California and Minnesota in the early 19^‘s with some minor 
modifications. Several other states -- among them Massachu¬ 
setts, Wisconsin, Kentu^Sky, and Texas—diverted the provisions 
of the model act to the juvenile delinquent. 

New York State and the Federal Government have enacted 
youthful offender legislation, which provides alternative pro¬ 
cedures for the disposition of youth beyond juvenile court age. 

Generally, each profession or specialty has concerned 
itself with its own specific area. Police have been preoccu- 
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^^^pied with their part of the problem. Courts have been 

primarily concerned with their own special responsibilities. 
Corrections agencies have generally restricted their activ¬ 
ities to what happens after the court has disposed of the 
case. Each specialty has tended to go its own, separate way 
with relatively little communication with the other agencies 
concerned in the administration of criminal ^i^stice. This 
restricted field of vision has tended to obscure a view of 
the total process. 

The juvenile court makes no technical distinction 
between felonies and misdemeanors, focusing primarily on 
the offender rather than on the offense. But adult criminal 
courts are largely governed by what is essentially a legal 
distinction which often bears little relationship to the 
offender’s problems or his probable course of behavior. Mis¬ 
demeanants, the so-called lesser offender, who outnumber felons 
receive less attention than felons, We do relatively little 
for the young misdemeanant who is confined awaiting trial or 
serving a sentence. The county jail, generally speaking, is 
the only place in which he may "serve his time". The county 
jail is often a matter of storage and safekeeping rather than 
treatment. At best, the influences there are neutral. At 
worst, the mixture of offenders and the lack of positive 
programs can be very detrimental, 

Nor is there a consistent philosophy which underlies 
the treatment of the youthful offender. Generally speaking, 
juvenile courts are deemed to exercise a protective function. 
This protective function ceases abruptly with the passage of 
the individual beyond the statutory age of the court’s juris¬ 
diction. This calendar age can be a very Inaccurate guide to 
either the nature of the offender’s problems or the possibil¬ 
ities of successful treatment. Some very sophisticated young 
offenders are within the juvenile court age. Others who are 






far less steeped in criminal attitudes may have passed the 
juvenile court's jurisdictional age or have no provision 
actually available for them in accordance with the law. Crim¬ 
inality does not always vary in direct ratio with age. 

The fate of all offenders waiting trial has come under 
considerable scrutiny of late. The operative injustice of 
current jail/bail practices too often favors the individual 
who has plenty of money from whatever sources and operates 
against the youthful offender, particularly where he has no 
record of employment. The publications of the Vera Foundation 
describe a number of interesting and worthwhile experiments in 
providing other solutions to the problem of what to do with 
the person awaiting trial. 

The youthful offender who is at the upper limits of 
juvenile court jurisdiction is often considered beyond its 
philosophy or powers of effective treatment. The only prac¬ 
tical alternatives available are the full scale powers of the 
criminal court and the penal process. 

At the same time, we must consider the fact that the 
public is becoming alarmed by mounting crime rates, which 
inevitably reflect the high risk years of youthful offenders 
and young adults and moimting population rates of younger 
persons. It is estimated that by 1970 half the population of 
the United States will be under 25 years of age. The Increase 
in the amount and severity of crime provokes a public reaction 
toward more severe methods of dealing with offenders. Over- 
generalization obscures the fact that severe and permanent 
penalties are not an automatic advantage and do not apply to 
all cases alike. 

Approaches to the problems of the youthful offender 
recognize the need for a permissable process alternative based 
upon an Investigation prior to trial. This alteinative is 



consistent with both the needs of society for protection and 
the possibilities of the offender for reclamation. Youth 
offenses may range from Immature acts of experimentation or 
rebellion to vicious acts of confirmed criminality. We need 
to broaden available procedures so that remedies consistent 
with both the needs and possibilities can be applied. 

The corrections process in Michigan makes important 
distinctions in handling youthful offenders. These distinc¬ 
tions are based upon ascertaining the facts of his background 
and evaluating the nature of his difficulties and probabili¬ 
ties of progress. Yet all convicted youth not handled in 
juvenile courts bear a common and indelible label of criminal. 
No legal distinction between the immature and improvable on 
the one hand or the dangerous or difficult on the other is 
presently possible. 

Special police procedures deemed effective and appro¬ 
priate for immature youth are largely geared to juvenile 
court concepts and principles. Thought needs to be given 
to making these police procedures more generally applicable 
where indicated. 

There are a VEiriety of remedies that have been applied 
by a variety of jurisdictions. I’/hat we seek here is not so 
much a specific recommendation but as a consistent, coordinated 
consideration of a process by those who administer its compo¬ 
nent -- and too often separated -- parts. 


2. Preliminary Proceedings 

Any discussion of the subject of apprehension or arrest 
must take into account the discretion of the police officer 
in making that arrest. This discretion has been termed the 
"low visibility decision" by Professor Goldstein of Yale Law 
School. 
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This measure of discretion will vary widely from de¬ 
partment to department hut is affected by the seriousness of 
the offense, the circumstances under which it takes place, 
the known or unknown reputation or standing of the offender in 
the community, the community's tolerance or intolerance of 
certain types of law violations, the difficulty of "making the 
charge stick", the department's policy and the training of the 
individual officer. Therefore, police departments should 
scrutinize carefully their arrest policies and instructions 
in the light of legal opinions in their ;5urisdiction and the 
opinions and practices of other departments and professional 
standards. 

These policies need to be augmented by the selection 
and training of police officers and the supervisory methods 
employed within the department. These factors have a vital 
bearing upon the question of arrest, A careful consideration 
of them and communication to those charged with the decision¬ 
making process are essential to an effective arrest or appre¬ 
hension policy and program, 

A possible solution to the problem of the arrest or 
apprehension of youthful offenders is the utilization of a 
citation or sTunmons in place of the arrest. In such cases 
the police officer would make a preliminary inquiry into the 
circumstances of the offense and the probable availability 
of the offender for investigation and for trial. Where it 
appeared that public security was not seriously affected 
thereby or that the offender was not likely to flee, the 
police officer could issue a summons or citation instead of 
arresting the offender. Whatever statutory modifications 
would be necessary should be relatively simple. In many cases, 
all that would be required is a revision of departmental pro¬ 
cedures. Such a revision would enable the person to state 
that he had never been arrested by the police. 









Where such a determlhation could not he made immediately 
hy the police officer, or as an alternative procedure to the 
foregoing, release upon personal recognizance could be utilized. 
A brief investigation could be made to determine the circum¬ 
stances of the offender and the likelihood of his appearance. 
Where it appeared that both public safety and the appearance 
of the offender were Secured, the court could release at the 
preliminary hearing upon the defendant’s own recognizance. 

This procedure could be supplemented by releasing the person 
in the custody of a relative or a community agency, or a 
responsible person. 

These procedures have been the subject of experimenta¬ 
tion in both Chicago and New York City. In New York City, 
the Vera Foundation has applied a program, suggested by the 
National Council on Crime and Delinquency, whereby law students 
conduct an investigation on such apprehended persons. Where 
the facts appear to justify the release of the person pending 
his trial, this is arranged expeditiously and with very good 
effects. Out of some 1800 defendants released without bail, 
only 14 failed to appear. (According to the Foundation fig¬ 
ures, this represented less than half of the percentage of 
offenders released on bail who failed to appear.) 

The American Bar Association is conducting studies in 
a number of principal cities in the country and a recent con¬ 
ference of the Attorney General of the United States was de¬ 
voted to the subject of bail/jail. A good deal of attention 
is being paid to present bail practices which seem to discrim¬ 
inate against the Impecunious offender. Many Individuals have 
been held for long periods of time awaiting trial whose only 
problem was lacking the necessary resources to obtain bail. 

The whole question of preliminary investigation and procedures 
awaiting trial needs thorough scrutiny and reevaluation. The 
vested interest of jail bondsmen should not take precedence 
over the human rights of those whose only basis of confinement 
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Is that they lack the resources which other persons may 
possess. 


In all of these circumstances, it is evident that the 
prosecutor or district attorney needs to be involved in the 
evaluating and decision-making process. He is an essential 
part of both preliminary and trial procedures. Therefore, 
whatever plans are adopted or whatever discussions are under¬ 
taken, the importance of the role of the prosecutor should be 
recognized and he should be involved in all such considera¬ 
tions. 


At the same time, the increasing emphasis upon the 
rights of all persons to defense urges that careful attention 
be paid to some means by which this representation may take 
place. This representation could be in the form of a public 
defender or in a list of lawyers who would be available for 
defense purposes, Whatever the means, again it is obvious 
that both in the discussion of plans and In the execution of 
resulting procedures, some representation for defense must be 
provided, 

5* Trial and Pre-Trial Procedures 

This section deals with the legal procedures that take 
place at or after the offender’s first appearance in court. 

¥e will consider the principal means adopted in various jur¬ 
isdictions for solving the crimino-legal problems of the 15 to 
21 group. Common to most of these proceedings is an investi¬ 
gation -- usually made by a probation officer — to determine 
whether the offender should be proceeded against as an adult 
or by other proceedings. Wo admission made by the offender 
during this investigation may be used against him on any sub- 
seq.uent criminal trial. 

t 

Extension of juvenile court jurisdiction to 21 years is 
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recommended by some students of the field. This practice is 
common to European jurisdictions. The recommended age, as 
set forth in the Model Juvenile Court Act, however, is 18 years, 

¥AY¥ARD MINOR ACT 

The Wayward Minor Act, used in many states, provides a 
means for meeting the difficulties of the 17 and 18 year -old 
group. In Michigan, the circuit court and the juvenile court 
have concurrent jurisdiction of those ages. The acts covered 
are essentially delinquent rather than criminal. The acts 
are limited to incorrigibility, habitual idleness, association 
with dissolute persons, wilful disobedience, and the like. 

None of these acts is a crime. The juvenile court can thus 
dispose of persons who are "at risk" but not yet in difficulty 
with the criminal law. 

Dispositions Include placing on probation, committing 
to the county jail for not more than one year, and commitment 
to the Corrections Department up to the 2lBt birthday. How¬ 
ever, the law specifically prohibits confining wayward minors 
with persons convicted by courts of criminal jurisdiction. For 
a time, Cassidy Lake Technical School (a minimum security 
Corrections institution) was used for the confinement of male 
wayward minors and a separate cottage in the Detroit House of 
Corrections was used for the confinement of female wayward 
minors. In 1948 a writ of habeas corpus (in re Joy Holcomb, 

3rd Judicial District of Michigan) was granted to a female 
wayward minor confined in the Detroit House of Correction on 
the ground that this was not sufficient separation. The ruling 
was interpreted by the Corrections Department as applying with 
equal force to Cassidy Lake Technical School and commitment of 
wayward minors to that institution was suspended. Under the 
Wayward Minor Act, therefore, there are presently no institu¬ 
tional facilities (other than the county jail) available, and 
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the only workable provisions of the Act at present are the 
limited probation services of the courts. 

Another peculiarity of the Act is that persons beyond 
the age of 15 may be waived by juvenile court to circuit 
court when charged with a felony. No provision exists, how-^. 
ever, for processing the 15 and 16 year old as a wayward 
minor. Thus, an individual so waived would have to be treated 
as an adult offender — there being no other option available 
under the statute, 

MODEL YOUTH CORRECTIONS AUTHORITY ACT 

The Model Youth Corrections Authority Act, referred to 
earlier, is sometimes thought to provide special procedures 
for the youthful offender. Such is not the case. The Model 
Act pertains to correction and prevention only. California 
adopted the act, with minor modifications, in 1942, The 
American Law Institute reeommendatlons applied to the 16 to 
21 age group. However, California felt that to restrict the 
act to that group would discriminate against the juvenile de¬ 
linquent. Therefore, California extended the provisions of 
the act to all persons under 21. 

Minnesota followed a somewhat similar pattern. In most 
of the other five states in which the Model Act was applied, 
it was actually diverted to the juvenile group and does not 
include the youthful offender group at all. This diversion 
has seriously impaired the effectiveness of the act and may 
well have been one of the major reasons for its failure to 
gain more support. 

The Model Act was distinguished by discretion in the- 
authority to place on immediate probation, the use of diagnos¬ 
tic facilities, an indeterminate sentence, and the development 
of a constellation of agencies which provided a wide range of 
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treatment services for the youthful offender. The Model Act 
also Included a prevention function in addition to the cor¬ 
rections function. Delinquency and youthful crime were re¬ 
garded as phenomena requiring special emphasis and action — 
over and beyond general child welfare needs. By this dis¬ 
tinction, the Model Act Incurred the opposition of many child 
welfare workers, Nevertheless, both California and Minnesota 
adopted the act in this form, and the combination of prevention 
and corrections has distinguished the act even in those states 
in Which it has been restricted to juvenile delinquents. 

At the same time that the American Law Institute devel¬ 
oped the Youth Corrections Act, it contemplated a model Youth 
CoTirt Act. However, the Institute believed that the powers 
necessary to such an act were inherent in criminal coxxrts as 
presently constituted with only minor revisions. Consequently 
the model Youth Court Act was never promulgated. The Model 
Youth Corrections Authority Act deals with post conviction 
treatment and should be distinguished from youthful offender 
laws which provide an alternative for the traditional proce¬ 
dures of criminal law in appropriate cases, 

FEDERAL DELINQUMOY ACT 

The Federal Government adopted a Deferred Prosecution 
procedure for juvenile delinquents. By this plan, proceedings 
against the juvenile delinquent were suspended during his good 
behavior on probation. His subsequent success would result 
in the dismissal of the petition. Obviously, no criminal 
record existed. Insofar as the Federal Government is con¬ 
cerned, "diversion proceedings" are possible for cases in 
which the state proceedings and facilities for juvenile de¬ 
linquents are considered to be adequate. Under such circum¬ 
stances, the Federal Government diverts the case to the local 
state on the grounds that the delinquent can be more adequately 
care for within his own area. Since delinquency is widely 
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and somewhat loosely defined, there is usually no legal 
difficulty in making such a transfer as a violation of the 
federal law would he considered a delinquent act under most 
juvenile court theories. 

Kew York currently provides that any youth between 16 
and 19 years who is. charged with a felony or misdemeanor not 
punishable by death or life Imprisonment may, with his consent 
and on recommendation by the District Attorney, be given 
special treatment as a youthful offender. The defendant 
must consent to a physical and mental examination and waive 
trial by jury. Once the court has decided that youthful 
offender proceedings are appropriate, the Indictment or in¬ 
formation is sealed. The defendant may plead guilty or stand 
non-jury trial. The same degree of proof is required as under 
the original information or Indictment, If the defendant is 
found guilty, he may be committed for up to three years in 
any authorized religious, charitable, or reformative institu¬ 
tion. The court may also suspend sentence for three years 
with or without probation. Youthful offender trials and pro¬ 
ceedings are closed to the public. An earlier proposal for a 
Youth Court Act similar to that developed by the American Law 
Institute was suspended after considerable opposition and has 
since been replaced by the Family Court Act. However, the 
Family Court Act does not provide for the youthful offender 
(16-21 years), Hew York’s Wayward Minor Act for the 17 and 
18 year old group is limited to magistrate’s jurisdiction, 

A wide variation among the various courts and Individual 
judges applying both the Wayward Minor and the Youthful Offen¬ 
der Acts has been noted. 

FEDERAL YOUTHFUL OFFENDER LAW 

The Federal Youthful Offender law adopted in 1950 applies 
routinely to all youth between 16 and 21, However, when it 
appears that by reason of the record, personality, or experience 
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of the offender that the provisions of the Youthful Offender 
Act would not he appropriate, the sentencing provisions under 
the criminal statute covering the case may he applied. In 
general, the Youthful Offender Act provides for commitment 
for up to 60 days for diagnosis, prohatlon, or commitment for 
up to six years (the last two of whiph must he ■under super¬ 
vision in the community). In 1958 the statute was extended to 
include youth between 22 and 26 where there was a special find 
ing hy the court that the offender would benefit thereby. The 
principal difference between the New York and the Federal 
Youthful Offender Acts is that the former vests the discretion 
in the court, the latter provides that all persons may be 
treated as youthful offenders but the criminal penalties of 
the statute may be applied by the court where the other pro¬ 
visions are deemed inadequate. 

The Youth Corrections Act (Federal) has no effect upon 
the Juvenile Delinquency Act nor vice versa. The two are com¬ 
plementary and may be heard by the same court. 


ALTERNATIVE SENTENCING OF MINORS 

The Advisory Council of Judges of the National Council 
on Crime and Delinquency has developed a Model Sentencing Act. 
The provisions of this Act were utilized by Sol Rubin, Counsel 
for NCCD, in a report which he prepared for the Committee on 
Criminal Jurisprudence of the State Bar of Michigan in Sep¬ 
tember 1961. This provides for the "alternate sentencing of 
minors" and says, in effect, that any person charged with a 
crime committed during his minority which was not disposed 
of by criminal court shall, in the case of a felony, and may, 
in the case of a misdemeanor, be investigated to determine 
whether he should be tried as a youthful offender. He is 
required to consent to the examination and to trial without 
a jury. The investigation is made by a probation officer and 
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the results, of course, are. not admissible against the offender 
in a criiRi^al proceeding. If the person is adjudged a youthful 
offender, he may be placed on probation for a period of not 
more than three years or receive probation or a suspended sen¬ 
tence without probation. If the underlying offense is a mis¬ 
demeanor, "a person adjudged a youthful offender may be given 
correctional treatment that is now provided by law for such 
mi s d emeanan.13. " 

A Model Penal Code is now under consideration by the 
American Law Institute. As of this writing, it is believed 
that the code contains no special statutory provisions for 
youthful offenders. 


INFORMAL DEVICES 

A number of Informal proceedings have been developed 
which, in effect, provide informal counselling and supervision 
for young persons charged with a crime. If the Informal pro¬ 
cedure is successful, formal charges are withdrawn. The ’’Court 
of No Record” is typical of this kind of procedure, as is the 
New York Youth Council Bureau. Detroit Recorder’s Court has 
a somewhat similar plan which provides that after a period of 
successful probation for youth, an application may be made for 
a new trial on the basis of newly discovered evidence, A ver¬ 
dict of not guilty is than ehtered. Cases referred to the 
probation recovery camp operated by the Department of Correc¬ 
tions are Included in these provisions. 

In summary, one can say that special legal procedures 
for youthful offenders are not merely theoretical. Two of the 
largest Jurisdictions of this country have enacted laws which 
provide special procedures for .youth in trouble who are beyond 
Juvenile court age. These procedures protect the public 
against the damages to person and property by Individuals with 
marked criminal propensities while sparing non-dangerous, non- 
difficult youthful offenders the disability of a permanent 
criminal record. 
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4. The Correction of Youthful Offenders 

The ideas proposed in this section are neither essen-.. 
tially new nor imtried. They represent the time-tested ex¬ 
perience of a number of major correctional systems throughout 
the United States. The best features of these programs have 
been incorporated here. However, the problem lies not alone 
in resources, but in attaining a consistent, coherent program. 
In so doing these problems must be viewed from a perspective 
broad enough to include the three major divisions in the ad¬ 
ministration of criminal justice. 

VJhile one conventionally thinks of correction as taking 
place after conviction, the fact remains that for convicted 
persons, correction has begun usually at the point of appre¬ 
hension and the period awaiting trial — especially if in 
confinement. 

Therefore police policies and procedures should be 
studied to ascertain the feasibility of summons or citation 
as a substitute for arrest. 

Particular attention needs to be paid to the problems 
mentioned earlier relating to release upon recognizance and 
the use of bail/jail procedures which will not result in long 
or unnecessary confinement for those Individuals who are not 
security risks. Detention awaiting trial should be only in 
adequate, approved facilities. 

Provision should also be made for commitment for diag¬ 
nosis prior to disposition of the case. This commitment for 
diagnosis should also be possible, with the consent of the 
defendant, before the court decides whether to proceed against 
him as a wayward minor, youthful offender, or an adult of¬ 
fender. 


Provision should be made for community correction centers. 
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These centers would Include half-rway houses and provision 
for In-patlent/out-patlent treatment and for the temporary 
commitment of probationers and parolees who appear In need 
of special attention or review prior to deciding whether to 
commit them to a corrections institution as violators. Pro¬ 
vision would also be made in such centers for educational 
programs for youth who could study and/or work in the commu¬ 
nity while residing in the center. Progressive freedom would 
be allowed as responsibility indicated and as opportunity and 
circumstances permitted. Young persons requiring supervised 
living (but not secure confinement) pending trial could be 
placed there. 

Michigan now has two correctional systems — one for 
juveniles and the other for adults. The adult system is, in 
fact, divided into two parts: the state corrections system 
for serious offenders and the city and county facilities for 
lesser offenders. The new Constitution may produce some 
changes in organizational structure, as yet unpredictable, 
but if two correctional systems are retained in the organi¬ 
zational process, it is important that provision be made for 
the reception of youthful offenders. Along with this should 
go a study of a coordinated system of Institutions specifically 
devised for the youthful offender group. These divisions 
should be essentially administrative with flexibility of 
transfer. 

An amendment should be made in the Wayward Minor Law 
whereby such minors, if committed, could be confined in in¬ 
stitutions other than prisons or reformatories, Jn this way, 
the kinds of intermediate institutions suitable for the youth¬ 
ful offender could also be used for the wayward minor. It is 
believed that the same institutions are appropriate for both 
kinds of offenders. 

At the same time, a thorough study should be made of 


-15- 



the problems of the misdemeanant. Careful criteria should 
be established for the examination of such misdemeanants 
prior to trial to the end that all those who merit it should 
be processed as youthful offenders either under the institu¬ 
tional or probation provisions of these sections. No system 
which fails to take into accoxmt the problems of the misde¬ 
meanant and the fact that these constitute the bulk of our 
offenders can be anything more than a beginning. 

The possibility of developing special kinds of institu¬ 
tions at the district level or the development of programs 
particularly designed for the youthful offender in the existing 
county jails should be carefully considered. Again, these are 
problems to be worked through by all of those who have respon¬ 
sibilities for the administration of criminal justice and not 
just one segment of the process. 

So far little has been said about the operation of 
probation services. The pending reorganizations under the 
new Constitution present a variety of possibilities. In con¬ 
sidering them, it should be noted that the same basic skills 
are required for both probation and parole and for dealing 
with the juvenile, the youthful offender, and the adult. In 
the Federal system, these are united in one probation service 
which includes after-care. Granted that certain individuals 
may work better with youth, others with older offenders, and 
still others with the juvenile, the fact remains that the same 
basic information and skills are required. The differences 
are in administration and personal qualities rather than in 
professional training or duties. Specialization is possible 
in metropolitan areas. In smaller areas, the problem may be 
one of duplication of services between the adult and juvenile 
courts presently required under our law, which should be re¬ 
viewed. 








5. Summar: 


The following points are considered essential to a 
comprehensive youthful offender program: 

1. Recognition of the distinct needs of the 
youthful offender as a special group, hut 
with flexibility to handle the youthful 
offender in terms of the persistence and 
seriousness of his criminal behavior. 

2. Greater flexibility in handling the 
youthful offender by police geared into 
special'juvenile procedures where appro¬ 
priate. 

3. Study of the use of summons or citations 
as a substitute for arrest in appropriate 
cases. 

4. A review of jail/bail procedures and an 
increased use of release on recognizance. 

5. Improvement in the detention of youthful 
offenders awaiting trial. 

6. Alternate youthful offender legal procedures 
for the 15-21 group on a selected basis. 

7. Sufficient flexibility to include youthful 
misdemeanants. 

8. Modification of Wayward Minor proceedings 
to permit confinement with youthful 
offenders. 

9. Provision for diagnostic procedures prior 
to disposition. 

10. Pevelopment of community corrections 
facilities. 

11. A review of correctional systems to deter¬ 
mine the best methods of administration for 
various age groups. These systems should 
include prevention, probation, and after¬ 
care, as well as institutions. 

12. A study of systems for administration at state 
and local levels to coordinate most effectively 
the component parts of the juvenile delinquent, 
youthful offender, and adult offender programs. 
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